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CONSTI TUTI ONAL FOUNDATI ON

A

C.

U S. Constitution, Article I, Section 8, C ause 1
- The power to tax and spend.

U.S. Constitution, Article |, Section 8, C ause 16
- Oganizing and training the mlitia.

U S. Constitution, Article |, Section 9, Cause 7

- No noney spent except as a consequence of a |awful
appropriation.

STATUTORY FOUNDATI ON

A
B.
C.

31 U.S.C. 88 1551-1557.
31 US.C § 1301.
10 U.S.C. § 2782.

REGULATORY FOUNDATI ON

A

Control and Financial Managenent of Expired
Appropriations Accounts, 1990, Hearings Before the
Senate Commttee on Governnental Affairs 101st Cong.
2nd Sess. (statenment by MIton J. Socol ar, Speci al
Assistant to the Conptroller General, United States
General Accounting Ofice, on August 2, 1990)
(Hereafter Socol ar Testi nony).

Lapsed Accounts: Arny, Navy and Air Force "M and
Merged Surplus Authority Account Bal ances B-238041,
May 22, 1990 (unpub.), also referred to as GAOLapsed
Accounts: Arny, Navy and Air Force "M and Merge
Surplus Authority Account Bal ances GAO Rep. No. NSI AD-
90-170, available fromthe U S. General Accounting
Ofice (hereafter referred to as the 1990 GAO St udy).
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C. GAO, Principles of Federal Appropriations Lawpp. 4-33
to 4543 (1st Ed. 1982) and pp. 5-57 to 5-64 (2d Ed.
1991).

D. Overvi ew.

1.

The 1991 Departmnment of Defense Authorization Act
radically altered the manner in which funds are
accounted for and used after the end of the period
of availability.

While the former rules concerning the operation of
surplus authority, merged surplus authority, and
the "M accounts have changed, an understandi ng of
the law as it existed prior to the enactnment of
the 1991 Departnent of Defense Authorization Act
is essential to understanding the new rul es
governi ng expired appropriations and the
transition rul es under which the existing surplus
authority, nerged surplus authority, and "M
accounts will be converted to the new system of
managenent of expired appropriations.

V. PRE-FI SCAL YEAR 1991 RULES.

A Gener al .

1. A flow chart of the Pre-Fiscal Year 1991
procedures is contained in the 1990 GAO St udy.

2. There were accounts into which obligationa
aut hority and undi sbursed bal ances of
appropriations were transferred after the period
of availability expired. 1990 GAO St udy.

3. These accounts are the surplus authority account,

t he nerged surplus authority account, expired
appaopriations, and the "M account. 1990 GAO
St udy.
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Congress created this structure of surplus
authority, nerged surplus authority, and "M
Accounts in 1956. Pub. L. No. 84-798; codified at
31 U.S.C. 88 1551-1555.

When Congress established these accounts, no one
expected that these accounts woul d accumnul ate
substanti al bal ances. 1990 GAO Study at p. 1.

a. Current balances are difficult to ascertain
wi th precision because of bookkeepi ng
probl ens associated with maintai ning an audit
trail over prolonged periods of time, wthout
any fiscal year identifier for the funds.
Socol ar Testi nony.

b. 1990 estimates of the DoD Merged Account
baI?nces total %$43, 893, 344, 000, broken out as
foll ows:

(1) "M Account - $18, 498, 882, 000;

(2) Merged Surplus Authority Account -
$25, 394, 462, 000. 1990 GAO Study, at p.
3.

B. Accounting for Appropriations After the Period of
Avai l ability.

1.

Appropriations that had definite periods of

avai lability, e.g., annual appropriationsexpired
at the end of the fiscal year in which the #unas
were appropriated. Appropriations avail able for
nore than one year, but having a definite period
of availability, e.g., procurenent funds,

avail able for 2 years, also expired at the end of
the two years. GAQO, Principles of Federal
Appropriations Law p. 4-33 (1982).
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Whet her the funds had been obligated determ ned
how they were treated after the expiration of the
period of availability.

a. Unobl i gat ed Bal ances - Surplus Authority and
Merged Surplus Authority Accounts.

(1) After the period of availability
expi red, the unobligated bal ances
expired and were withdrawmn to the
Treasury where they were designated as
"Surplus Authority." Socolar Testinony;
see also 31 U S.C 88 1551(a)(2),
1552(a) (2), and 1502(b); AFR 177-16,
para. 41.

(2) Funds in the Surplus Authority Account
retained their fiscal year identity for
2 years, after which tine any remalning
bal ances were transferred to an account
known as the Merged Surplus Authority
Account. Socol ar Testi nony.

b. Deobl i gated funds were treated as if they
wer e unobligated funds and were transferred
into surplus authority or nerged surplus
authority accounts. Lapsed Accounts: Arny,
Navy and Air Force "M and Merged Surplus
Aut hority Account Bal ances B-238041, May 22,
1990 (unpub.); also referred to as: GAO
Lapsed Accounts: Arny, Navy and Air Force
"M and Merged Surplus Authority Account
Bal ances, GAO Rep. No. NSI AD-90-170.

C. No- year appropriations also were withdrawn to
the Treasury, if no disbursenents had been
made fromthe fund within a two year period.
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d. Sur pl us Authority and Merged Surpl us
Aut hority accounts were avail able for
restorationto an expired appropriation or an
"M Account to pay for upward adjustnents in
obligations. Socolar Testinony.

e. Funds in the Surplus Authority and the Merged
Surplus Authority Accounts retained their
general purpose i1dentity, e.g., operation and
mai nt enance, procurenment, construction, but
| ost all other accounting classification
identification. Socolar Testinony.

bl i gated Bal ances - Expired Appropriations
and "M Accounts.

(1) The obligated bal ances that were not
di sbursed during the period of
avai lability renmai ned avail able for
adj ustnent to prior obligations and
di sbursenent or expenditure, but not for
new obligation. These appropriations
al so retained their original fiscal year
identity for two years after the
expiration of the funds. These accounts
were referred to asexpired
appropriations AR 37-1, d ossary,
Section I'l, Terns; 31 U S.C. 88
1551(a) (1), 1552(a)(1l), 1553(a).

(2) After two years, undisbursed obligated
bal ances nmerged with simlar bal ances
fromother fiscal years and were
avail able indefinitely to |iquidate
obligations and to effect adjustnments to
prior obligations. These nerged
accounts were referred to as"M
Accounts. 31 U S.C. 8§ 1552(a)(1).
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(3) Funds in the "M Accounts retained only
t hei r purpose identification, as did
funds 1n the Surplus Authority and
Merged Surplus Authority Accounts.
Socol ar Testi nony.

g. Funds accunul ated in the "M Accounts
indefinitely. Socolar Testinony.

Use of Expired Funds.

a. Funds in the "M Account and expired
appropriations were obligational authority.
They were available only to pay valid pre-
exi sting obligations or to nake valid
adjustnents to those obligations. Socol ar
Testi nony.

b. Agenci es coul drestore bal ances fromthe
Surplus Authority and Merged Surpl us
Aut hority Accounts to the "M Account for
paynment of upward adjustnents to prior
obligations previously incurred by the
agency. 1990 GAO Study, at p. 1.

C. Bal ances in closed accounts did not represent
cash set aside by the Treasury. The bal ances
represented authority to adjust obligations
and to authorize paynent. 1990 GAO Study, at
p. 3.

Congress perceived that these accounts were
subject to potential and actual abuse of executive
agencies. 1990 GAO Study. In the National

Def ense Aut horization Act for Fiscal Years 1990
and 1991, Pub. L. No. 101-189, Congress required
the Secretary of Defense, or the service
Secretaries, to approve restorations to the "M
Account for late contract changes in excess of $4
mllionin a fiscal year. 10 U.S.C. § 2782.
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V. FI SCAL YEAR 1991 CHANGES TO EXPI RED APPROPRI ATl ONS

A. CGener al .

1.

The 1991 Defense Authorization Bill, Public Law
101-510, contains sweeping revisions in the
treatnment of expired funds and cl osed accounts.
Nat i onal Defense Authorization Act for Fiscal Year
1991, Pub. L. No. 101-510, 88 1405-1406, 104 Stat.
1676 (1990), codified at 31 U. S.C. 88 1551 through
1557.

The revised rules apply to all executive agenci es.

The revised rules primarily apply to "fixed
appropriations.”™ A "fixed appropriation" is
defined as an appropriation avail able for
obligation for a definite period of tinme. The
t erm enconpasses annual appropriations and
mul ti ple year appropriations.

The revised rules require auditable identification
of funds and final closure of accounts five years
after the expiration of the period of

availability.

B. Use of Expired Funds.

1.

Sonme obligations and adjustnents will be possible
after the end of the period of availability, but
before the closing of the account.

a. Appropriations retain their conplete
accounting classification identifiers
t hroughout the entire five year period;

b. Appropriations remain avail able for
recordi ng, adjusting, and |liquidating
obl i gati ons properly chargeable to the
account. 31 U.S.C. § 1553(a).
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On 30 Septenber of the fifth (5th) year after the
pegiod of availability of a fixed appropriation
ends:

(1) The account is to be cl osed;

(2) Al remaining obligated and unobli gated
bal ances in the account are cancell ed; and

(3) No funds fromthe closed account are
avai l abl e thereafter for obligation or
expenditure for any purpose. 31 U S.C. 8§
1552.

Col | ections authorized or required to be credited
to an account, but received after an account is
closed will be deposited to the Treasury as

m scel | aneous recei pts.

After an account is closed, obligations and

adj ustnments to obligations that woul d have been
properly chargeable to that account, both as to
pur pose and anount, before the closing of the
account and that are not otherw se chargeable to
any current appropriation of the agency, may be
charged to any current account of the agency
avai l able for the sane general purpose. 31 U S. C
§ 1553 (b).

The authority to charge current accounts discussed
in the paragraph above is limted to 1% of the
total appropriations for that account or the
amount of the unobligated bal ance of the original
appropriation, whichever is less. 31 US.C 8§
1553(b) (2).

EXPI RED APPROPRI ATl ONS
- 8- SECTI ON E




OFFI CE OF THE ARWMY GENERAL COUNSEL
FI SCAL LAW COURSE

EXPI RED APPROPRI ATl ONS

| f the period of availability for a fixed
appropri ation has ended, and if an obligation of
funds fromthat appropriation is required to
provi de funds for a program project, or activity
to cover a contract change:

a. The head of the agency nust approve all
changes in excess of $4 nmllion;

b. The head of the agency nust submt a
notification to Congress of intent to
obligate funds together with | egal and policy
justifications in support of the proposed
obligation, and wait 30 days before
obligating the funds for all changes in
excess of $25 million. 31 U S . C § 1553(c).

For purposes of the notice requirenents discussed
in the precedi ng paragraphs, a contract change is
defined as a change to a contract that requires
the contractor to perform additional work. The
definition specifically excludes adjustnents
necessary to pay clains or increases in contract
price due to the operation of an escal ation cl ause
In the contract. 31 U S.C. 8§ 1553(c)(3).

The DoD Conptroller has expanded the definition of
a contract change to include any change t hat
results in increases in contractor billable costs.

The heads of the defense agencies are required to
subm t annual reports on the inpact of these
revisions to the procedures for accounting for
expired funds and cl osi ng accounts.
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Transition Rules for Existing C osed Accounts.

1.

The Authorization Act contains conplex rules for
the transition of existing unobligated and

obl i gat ed, but unexpended funds in the "M Account

and in the surplus authority and the nerged
surplus authority accounts.

Transition Rul es are Phased-1n.

a.

The new rul es are being phased-in between
Novenber 1990 and Septenber 1993.

The operation of the new rules depends on the
status of funds in a given account on the day

prior to the enactnment of the 1991 DoD

Aut hori zation Act. The Authorization Act was

passed on 5 Novenber 1990. Accordingly, the
critical date for the transition period is 4
Novenber 1990.

How funds are managed during the transition
period is determ ned by whether the funds
wer e obligated or unobligated on 4 Novenber
1990.

The transition rules are not codified. The
transition rules appear in the National

Def ense Aut horization Act for Fiscal Year
1991, Pub. L. No. 101-510, 8§ 1405(b), 104
Stat. 1676 (1990).
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3. Transition Rul es Governi ng Unobli gated Bal ances.

a.

Al'l unobligated bal ances, previously

wi t hdrawn under the authority of 31 U S.C 8§
1552(a)(2) (A d Rules) fromaccounts, the
obl i gat ed bal ance of which has not been
transferred under 31 U S.C. 8§ 1552(a)(1) (4Ad
Rul es), are restored to the appropriate

expi red account as of 4 Novenmber 1990.

Al'l unobligated funds previously w thdrawn
under 31 U.S.C. 8§ 1552(a)(2) (Ad Rules),
except those restored by operation of
subpara. (a) above, are cancelled as of 4
Novenber 1990.

4. Transition Rul es Governing Obligated Bal ances.

a.

On Septenber 30, 1993, all obligated bal ances
previously transferred under 31 U S.C. 8§
1552(a) (1) (A d Rules) will be cancell ed.

After enactnent of the 1991 DoD Aut horization
Act, all bal ances previously transferred
under 31 U.S.C. 8§ 1552(a)(1l) (A d Rules) wll
be subject to the limtations and notice
requirements of 31 U S.C. 8§ 1553(c) (New

Rul es) .

Thirty days after the subm ssion of the FY
1992 Budget by the President to Congress,
(whi ch occurred on 4 February 1991) any
obl i gated anount that had been transferred
under 31 U.S.C. 8§ 1552(a)(1) (A d Rules) and
whi ch had been in that account (the "M
Account) for greater than five years was
deobligated and wi thdrawn as provided by 31
US C 8§ 1552(a)(2) (AOd Rules). The funds
were cancelled as of 5 March 1991.
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(1) Funds deobligated under this subsection
may not be restored.

(2) Funds did not have to be deobligated if
t he anount obligated was to be paid out
within 180 days of enactnent, i.e., by 5
May 1991.

(3) Funds need not be deobligated if they
are needed to pay severance pay to
forei gn national enpl oyees.

(4) This scrub of old funds in the "M
Accounts" is repeated in 1992 and in
1993, until the "M Accounts" are
cancel l ed on 30 Septenber 1993.

No | ater than 31 Decenber 1991, the Secretary of
Def ense was required to audit all accounts created
under 31 U.S.C. 8§ 1552(a) and determ ne which
amounts are valid and which are no longer valid in
t he accounts. Those anounts determ ned by the
Secretary to be no longer valid shall be
deobl i gat ed and cancel | ed.

After the cancellation of expired funds required
by the changes to the cl osed accounts structure,
obl i gati ons and adjustnents to obligations that
previ ously woul d have been chargeable to the "M
Account or the Merged Surplus Authority Account,
and which otherw se are not chargeable to current
accounts, may be charged to current
appropriations, subject to the follow ng
[1Tmtations:

(1) C?arges shall be limted to the |esser
of :

(a) the unobligated expired bal ance of
t he original appropriation
avai l able for the sanme purpose, or;
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(b) one percent (1% of the current
appropriation avail able for the
same pur pose.

(2) The maxi num anount chargeable is limted
by 31 U.S.C. 8§ 1553(b) (New Rules).

CONCLUSI ON
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CLOSI NG FI XED ACCOUNTS
COVPARI SON OF PROCEUDRES

OLD PROCEDURES

STAGE 1 STAGE 2 STAGE 3
ANNUAL UNOBLI GATED [SURPLCUS] VERGED
ACCOUNTS — BALANCES— | FUNDS SURPLUS( VA
AUTHORI TY
UNEXPI RED |
— | ACCOUNTS
MULTI - YEAR OBLI GATED EXPI RED M
ACCOUNTS — BALANCES ACCOUNTS ACCOUNT
NEW PROCEDURES
STAGE 1 STAGE 2 STAGE 3
ANNUAL UNEXPTREDD ALL EXPTRED | [CCOSED |
ACCOUNTS™ | ACCOUNTS [ BALANCES™ ACCQJNT#* ‘ACCQJNTS
FI XED ,
ACCOUNTS
MULTI - YEAR
ACCOUNTS

- 14-
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The Process o f Withd raw als, Restorations, and Transfers of Appropriation Balnces

Treasuny
zeneral Fund
Unobligated harged
Surplus Balance Surplus
Authority - Auth arity
(= rear) (Moean
5 m 5 2 i 3
L 507 D i z
2 E 3 £ g £
I:% = i = i =
Obligated ____ X__| ovigates¥_1__ . Obligated
M ™ Balance TYY

Balance Expired « Balanee |  Expired

Age noy Current ,
1
—-"-:Apprupiraﬁnn :—F:ﬂppmpria’cinn :—h Acount

Appropriation
1 (Mao™ean
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